Obtaining and maintaining humanitarian access to populations in need by humanitarian actors is a challenge. A wide range of constraints on humanitarian access exist, including ongoing hostilities or an otherwise insecure environment, destruction of infrastructure, often onerous bureaucratic requirements, and attempts by parties to armed conflict to block access intentionally. The difficulties that these constraints present to humanitarians are frequently compounded by a lack of familiarity -on the part of states, non-state armed groups, and humanitarian relief organizations -with the legal framework. The main purpose of this article is to lay out the existing international legal framework regulating humanitarian access in situations of armed conflict.
humanitarian agencies as the most significant current challenge for humanitarian action to overcome in the future. Why is that so?
On the one hand, many of today's armed conflicts have become fragmented and complex, with many different groups fighting each other. 2 Complexity also arises when protracted crises overlap with conflicts and/or when a natural disaster strikes a country that already suffers from conflict. Most of today's armed conflicts are non-international, and humanitarian activities are sometimes denied because they are perceived as a threat to state sovereignty.
On the other hand, the number of humanitarian organizations has increased greatly. This means that more co-ordination and negotiation of humanitarian access is needed. In addition, the lines between military, political, and humanitarian operations have gradually been blurred. If one or more parties to a conflict, or parts of the population, start to perceive humanitarian actors as instruments of a political agenda, access to those in need can become difficult or impossible. Humanitarian workers are even at an increased risk of becoming an object of attack themselves because of these blurred lines. 3 The difficulties that these constraints present to humanitarians are frequently compounded by a lack of familiarity -on the part of states, non-state armed groups, and humanitarian relief organizations -with the legal framework. The main purpose of this article is therefore to lay out the existing international legal framework regulating humanitarian access in situations of armed conflict, even though access constraints are rarely the result of purely legal obstacles. 4 Reference sources: the Handbook and the Field Manual on Humanitarian Access in Situations of Armed Conflict What reference sources on humanitarian access exist? The Swiss Federal Department of Foreign Affairs (FDFA), together with partners, has created two reference documents on humanitarian access in situations of armed conflict: the Handbook on the Normative Framework of Humanitarian Access in Situations of 1 The notion of 'humanitarian access' is not defined in international law. Here, humanitarian access is understood as a precondition for effective humanitarian assistance, which requires, to the extent discussed hereafter, the consent of the state or the entity controlling a territory (a non-state armed group). Where the need for such assistance is sustained over a period of time, the term should encompass not only access for goods and services to reach the beneficiaries rapidly but also the maintenance of such access as long as necessary. Armed Conflict and the Field Manual of Humanitarian Access in Situations of Armed Conflict. 5 The protection of civilians in armed conflict is a central component of Switzerland's foreign policy. The FDFA has therefore recently developed a strategy in this field. 6 One objective of this strategy is that humanitarian access to populations in need is guaranteed. 7 As early as August 2006, during the Stockholm Conference for Lebanon's Early Recovery, Switzerland announced its commitment to develop further the subject of humanitarian access. Later, the FDFA convened an expert meeting in Montreux from 30 June to 1 July 2008, to which governmental and military experts, academics, and humanitarian actors were invited, with the objective to identify the main constraints on access, and to think about means to overcome these difficulties at legal, political, and operational levels. 8 Among the constraints on humanitarian access identified by participants were the lack of clarity regarding the existing legal obligations on access for humanitarian actors and the need to create a practical tool on humanitarian access.
Based on the conclusions of the meeting in Montreux, a consultation group with representatives of the FDFA, the International Committee of the Red Cross (ICRC), the United Nations Office for the Coordination of Humanitarian Affairs (OCHA), and Conflict Dynamics International was established in order to give advice on the elaboration of a Handbook on the normative framework of humanitarian access in situations of armed conflict and a Field Manual with a structured approach and practical guidance for humanitarian practitioners. The legal analysis of humanitarian access in this article is based on material in this Handbook.
humanitarian negotiators it is an important basis for seeking agreement on access. 10 The legal framework specifies the obligations and rights of parties to armed conflict, for states not participating in the conflict, and for humanitarian actors. It also identifies conditions under which humanitarian actors may or may not gain access to people in need of assistance. It provides an objective set of rules, to which different actors can each or jointly refer in securing and sustaining access.
The international legal framework is described below, a section at a time, in order to give answers to the following questions: The article finishes by reflecting on whether the current legal framework is an adequate tool to ensure humanitarian access. Finally, the legal framework on humanitarian access is summarized in a separate box.
Who is primarily responsible for ensuring the basic needs of affected populations?
Under international law, states bear the primary responsibility for ensuring the basic needs of affected populations. This is a consequence of the principle of sovereignty 11 and has been confirmed in international practice. 12 For example, the UN General Assembly Resolution 46/182 (1991) (Guiding Principles on Humanitarian Assistance) confirms that:
Each State has the responsibility first and foremost to take care of the victims of natural disasters and other emergencies occurring on its territory. Hence, the affected State has the primary role in the initiation, organization, coordination, and implementation of humanitarian assistance within its territory. 13 10 See The issue of access for humanitarian actors becomes acute when the state is unwilling or unable to live up fully to its legal responsibility to ensure the basic needs of affected populations in times of armed conflict. The question then is of what humanitarian actors can do to satisfy those needs. The answer is that they can offer their services according to international humanitarian law, which contains rules on humanitarian assistance and access to civilian populations affected by armed conflicts. 14 Offers of relief action cannot be considered as foreign intervention in the receiving state's internal affairs insofar as the principles of humanity, 15 impartiality, 16 and non-discrimination 17 are respected. 18 The International Court of Justice (ICJ) noted that:
There can be no doubt that the provision of strictly humanitarian aid to persons or forces in another country, whatever their political affiliations or objectives, cannot be regarded as unlawful intervention, or as in any other way contrary to international law. 19 Humanitarian actors can therefore offer their services but do not have an obligation to do so. 20 To avoid being considered an unlawful interference in a state's internal affairs, humanitarian assistance must be provided in accordance with humanitarian principles.
14 Art. 3(2) common to the four Geneva Conventions; GC IV, Arts. 10 and 59(2); AP I, Art. 70(1); AP II, Art.
18(1) and (2). 15 The starting point must be the human suffering and the offer must be exclusively dedicated to addressing humanitarian needs. 16 The principle of impartiality requires that persons participating in the operation do not take side for reasons of interest, prejudice, or personal sympathy. Jean S. To what extent must relief actions be consented to, and what are the conditions under which relief actions must be conducted under international humanitarian law?
The extent to which relief actions must be consented to and the conditions under which relief actions must be conducted will be outlined according to the three situations that international humanitarian law regulates: international armed conflict (other than occupation), non-international armed conflict, and occupation. Although military occupation is a form of international armed conflict, this part will be analysed at the end because humanitarian access is regulated quite differently in this situation.
Consent and conditions in international armed conflict (other than occupation)
In territories other than occupied territories, humanitarian operations are subject to the consent of the parties concerned according to Article 70(1) of Additional Protocol I of 1977. This precondition balances the interests of the civilian population and the interests of the receiving state. 21 The draft versions of the Additional Protocols of 1973 contained an obligation to accept relief, if the relief met certain requirements, such as impartiality and humanity. 22 However, in order to protect the sovereignty of the state accepting relief, the requirement of consent was added during the diplomatic conference of 1974-1977. 23 State representatives nonetheless clearly stated that this condition did not imply that the affected parties had absolute and unlimited freedom to refuse their agreement to relief actions. To what extent is a state obliged to accept relief? As a minimum, consent cannot be refused on arbitrary grounds. 25 A refusal must be based on valid reasons. 26 Whether a decision not to accept assistance is arbitrary depends on the circumstances and should be determined on a case-by-case basis. 27 In extreme situations, where the lack of relief would amount to starvation, no valid reasons can be invoked to justify the refusal. 28 Article 54(1) of Additional Protocol I provides that 'starvation of civilians as a method of warfare is prohibited'. 29 What are the conditions under which relief actions must be conducted? According to Article 70(2) of Additional Protocol I, all states must 'facilitate rapid and unimpeded passage of all relief consignments, equipment and personnel, . . . even if such assistance is destined for the civilian population of the adverse Party'. This provision applies to the whole civilian population (not only to vulnerable groups), and relief consignments include all supplies essential to the survival of the population (not only to specific categories of goods). 30 prohibits states from delaying the forwarding of relief consignments and from diverting them from the purpose for which they are intended. Exceptions are permitted only in cases of urgent necessity and if this is in the interest of the population concerned. 31 This means that the delay can only be justified if it is impossible for reasons of security to enter the territory where the receiving population is situated, or to cross some part of the territory of the party allowing the transit, particularly if this is a party to the conflict. According to the Commentary on the Additional Protocols, diverting relief consignments could be allowed particularly:
when there is a delay in the transport of perishable foodstuffs, always provided that they are replaced by fresh provisions as soon as normal conditions are restored. It might also be justifiable in the case that a natural disaster . . . affected the Party through whose territory the relief consignment was passing, so that the provisions were even more necessary for the victims of this disaster than for those for whom they had initially been intended. However, in this case the consignment should only be diverted with the agreement of the donor. 32
Parties to the conflict have an obligation to take positive action to protect relief consignments and to facilitate their rapid distribution, as well as a duty to encourage and facilitate effective international co-ordination of the relief actions. 33 However, the parties to the conflict and other States Parties to Additional Protocol I have the right to prescribe technical arrangements, such as pre-determined times and routes. 34 They are also allowed to control the consignments or to ask for the local supervision of the relief action by a Protecting Power or an impartial humanitarian organization. 35 Relief personnel must be respected, protected, and assisted, to the fullest extent practicable, in carrying out their mission. 36 But relief personnel may not exceed the terms of their mission under any circumstances, and must respect security requirements imposed by the states in whose territory they are working. The mission of those who do not respect these conditions may be terminated. 37 
Consent and conditions in non-international armed conflict
The issue of humanitarian assistance and access is not expressly addressed in Article 3 common to the four Geneva Conventions. However, article 18(2) of Additional Protocol II provides that relief actions shall be undertaken subject to the consent of the affected state. 38 As in international armed conflicts, where the lack of relief would lead to starvation, no valid reason can be invoked to justify a refusal. Article 14 of Additional Protocol II prohibits starvation of civilians as a method of warfare.
From a practical point of view, the consent of relevant non-state armed groups controlling or operating in the territory in question is necessary for relief actions to be carried out. 39 Nevertheless, to ask a non-state armed group for its consent to humanitarian operations does not constitute recognition, nor does it confer any legal status upon that actor. 40 The African Union Convention for the Protection and Assistance of Internally Displaced Persons in Africa (Kampala Convention) is innovative in that it refers specifically to armed groups. 41 The treaty states that members of armed groups are prohibited from impeding humanitarian assistance and passage of all relief consignments, equipment, and personnel to internally displaced persons. 42 According to a customary rule, parties to non-international armed conflicts must facilitate rapid and unimpeded passage of humanitarian relief for civilians in need. 43 In addition, humanitarian relief personnel and objects must be respected and protected, and the freedom of movement of authorized humanitarian relief personnel must be ensured. Their movements may only be temporarily restricted in case of imperative military necessity. 44 
Consent and conditions during occupation
Under the law of occupation, there is a clear obligation for the Occupying Power to ensure that the basic needs of the population under its control are fulfilled. This mainly results from Article 55(1) of the Fourth Geneva Convention, which provides that the Occupying Power has the duty to ensure the provision of food and medical supplies for the civilian population. provision of clothing, bedding, means of shelter, and other supplies essential to the survival of the civilian population, as well as objects necessary for religious worship. 45 While imposing clear obligations in this regard, the Fourth Geneva Convention and Additional Protocol I do not ignore the material difficulties that the Occupying Power may face in practice. These instruments provide that the Occupying Power is bound to meet these needs '[t]o the fullest extent of the means available to it'. 46 Financial constraints or transport problems, for instance, may seriously affect the concerned authorities' capabilities to meet their obligations. 47 However, if the Occupying Power is not in a position to fulfil its duty to provide the civilian population under its control with essential supplies, it must agree to relief schemes on behalf of this population. 48 This obligation is unconditional. 49 The Occupying Power must either ensure that the civilian population receives essential supplies or agree to relief actions.
The Occupying Power has the obligation to facilitate relief actions by all the means at its disposal. 50 Occupying Powers must also facilitate the rapid distribution of relief consignments, which must be exempt from all charges, taxes, or customs duties except if they are necessary for the economy of the occupied territory. 51 Relief consignments must not be diverted from the purpose for which they are intended. Exceptions to this rule are allowed in cases of urgent necessity only and if this is in the interest of the occupied population and with the consent of the Protecting Power. 52 The rights and duties of relief personnel also apply in times of occupation. 53 In addition, the Fourth Geneva Convention sets out obligations for third states, including, most notably, those through whose territory relief consignments must pass. Parties to the Convention must permit the free passage of such consignments and guarantee their protection. 54 However, authorities granting the authorization are allowed to check the consignments to satisfy themselves that the operation is strictly humanitarian, and may regulate their passage according to prescribed times and routes. 55 What human rights obligations exist with regard to humanitarian access?
International human rights law continues to apply, alongside international humanitarian law, in times of armed conflict, whether of an international or of a non-international character. The two are complementary and not mutually exclusive. 56 The major human rights law instruments do not refer explicitly to humanitarian assistance and access. However, some references are found in the Convention on the Rights of the Child, 57 the African Charter on the Rights and Welfare of the Child, 58 and the Kampala Convention. 59 Generally, states have an obligation to ensure the minimum essential levels of all economic, social, and cultural rights at all times. 60 In determining the contents of those obligations, the UN Committee on Economic, Social and Cultural Rights (CESCR) has referred to essential food, primary health care, and basic shelter and housing. 61 States must respect, protect, and fulfil these rights. 62 The right to food and the right to health are described as examples.
Regarding the right to food, 63 group is unable, for reasons beyond their control, to enjoy the right to adequate food by the means at their disposal, States have the obligation to fulfil (provide) that right directly. 64 The minimum core obligations inherent to the right to health 65 require states at least to ensure the right of access to health facilities, goods and services on a nondiscriminatory basis, especially for vulnerable or marginalized groups; to ensure access to the minimum essential food which is nutritionally adequate and safe, to ensure freedom from hunger to everyone; to ensure access to basic shelter, housing and sanitation, and an adequate supply of safe and potable water. 66 It can be argued that international human rights law, and particularly the protections enshrined in the International Covenant on Economic Social and Cultural Rights (ICESCR), provides a more substantive protection of humanitarian assistance than does international humanitarian law in situations where the restrictions to humanitarian assistance are attributable to State Parties to the ICESCR. 67 States must seek international assistance indispensable for the survival and the fulfilment of a population's essential needs. 68 A state that claims that it is unable to fulfil its legal obligations for reasons beyond its control must show that it has made 'every effort to use all resources that are at its disposition in an effort to satisfy, as a matter of priority, those minimum obligations'. 69 In determining whether a state is truly unable to fulfil its obligations under human rights law, it is necessary to consider both the resources existing within a state and those available from the international community. 70 
What are the consequences of violations?
A state is responsible for violations of international law regarding humanitarian access in situations of armed conflict where the violations are attributable to the state. 71 The UN Security Council has addressed violations of international law by non-state armed groups on numerous occasions. 72 Moreover, international criminal law prohibits certain conduct and holds individual perpetrators accountable for violations of these rules.
War crimes
The denial of humanitarian assistance and access to civilians may under certain conditions constitute the war crime of starvation. International humanitarian law prohibits the starvation of civilians as a method of warfare in both international and non-international armed conflict. 73 The Rome Statute of the International Criminal Court draws a distinction between international and non-international armed conflict as regards the starvation of civilians. In international armed conflict, the intentional starvation of civilians as a method of warfare through deprivation of objects indispensable to their survival is prohibited, 'including wilfully impeding relief supplies as provided for under the Geneva Conventions'. 74 In noninternational armed conflict, starvation as a method of warfare does not constitute a war crime under the Statute. However, starvation of civilians as a method of warfare constitutes a war crime under several national legislations, and states have denounced alleged instances of the use of starvation in non-international armed conflicts. 75 Attacking persons or objects involved in the provision of humanitarian assistance -provided that they are not directly participating in hostilities -is a war crime according to the Rome Statute, if such attacks take place during, and in connection with, an international or non-international armed conflict. 76 States have committed themselves to ensure that perpetrators of attacks against humanitarian personnel are held accountable, by encouraging disciplinary measures and criminal prosecutions. 77 
Crimes against humanity
Acts constituting crimes against humanity could include the denial of humanitarian assistance and access when committed as part of a widespread or systematic attack directed against any civilian population, with knowledge of the attack. 78 They include murder, extermination, torture, persecution, and other inhumane acts. 79 The Rome Statute defines the crime against humanity of 'extermination' as including 'the deprivation of access to food and medicine, calculated to bring about the destruction of part of a population'. 80 The individuals responsible can be prosecuted in national and international courts.
Conclusion: is the current legal framework an adequate tool to ensure humanitarian access?
The tension between the needs of victims to receive humanitarian assistance, the interests of the international community in providing relief, and the right of the state to decide who and what can enter its territory is obvious. 81 Generally, international humanitarian law demands that a balance be struck between military necessities and the requirements of humanity. 82 The difficult questions with regard to humanitarian access are: how exactly is that balance to be struck and what are possible areas of further clarifications?
The extent to which parties to both international and non-international armed conflicts are bound to accept relief actions could be clarified. It could be defined on which grounds -besides starvation -consent cannot be refused. 83 Or, positively, an obligation to accept relief could be determined. 84 Clarifications on the scope and limitations of the right of control that the parties are allowed to exercise on relief operations would also be helpful. For instance, the extent to which humanitarian organizations are entitled to enjoy freedom of movement in their activities and the correlative right of the parties to armed conflicts to restrict their freedom for reasons of imperative military necessity could be defined more precisely. Overall, the current legal framework is an adequate tool to ensure humanitarian access but the abovementioned areas could be clarified. This said, it needs to be pointed out that nothing prevents humanitarian actors from seeking to obtain greater access than that specified in international law. International law only represents the limits or minimum standards of humanitarian access. The key is to use the most persuasive arguments that allow the provisions of international law on humanitarian access to be implemented and the well-being of civilian populations secured. 85 Even though access constraints are rarely the result of purely legal obstacles (humanitarian access is often complicated by administrative restrictions, such as difficulties in obtaining visas, import authorizations for relief supplies, or repeated controls), the legal framework is a useful tool to obtain and secure access to affected populations. This implies that this legal framework must be widely known and disseminated, 86 and both humanitarian actors and those who can prevent access need to be trained in this legal framework. 87 
Summary
The following points summarize the international legal framework on humanitarian access in armed conflict as discussed in this article:
-States bear the primary responsibility for ensuring the basic needs of affected populations. -Humanitarian actors can offer their services but do not have an obligation to do so. To avoid being considered unlawful interference in a state's internal affairs, humanitarian assistance must be provided in accordance with humanitarian principles. -In territories other than occupied territories, humanitarian operations are subject to the consent of the parties concerned. The legal challenge is to determine in each specific case whether concerned states may invoke valid reasons to refuse relief actions on their territories. It must be established under which criteria the refusal may be considered as arbitrary, and therefore contrary to relevant provisions of international humanitarian law. In extreme situations, where the lack of relief would amount to starvation, there is no valid reason justifying a refusal. -To ask a non-state armed group for its consent to the provision of humanitarian assistance does not constitute recognition of, nor does it confer any legal status upon, that actor. -In occupied territories, there is a clear obligation for the Occupying Power either to ensure adequate supplies to the population or to agree to and facilitate relief actions, if all or part of the population is inadequately supplied. -Humanitarian relief personnel and objects must be respected and protected, and the freedom of movement of authorized humanitarian relief personnel must be ensured. Parties to the conflict have the right to prescribe technical arrangements, such as pre-determined times and routes. Relief personnel must respect security requirements imposed by the states in whose territory they are working. -States have an obligation to ensure the satisfaction of the minimum essential levels of all economic, social, and cultural rights and to take the necessary action even in situations of armed conflict. A state that claims that it is unable to fulfil its legal obligations for reasons beyond its control must show that it has made every effort to use all resources that are at its disposition in an effort to satisfy, as a matter of priority, those minimum obligations. -A state is responsible for violations of international law regarding humanitarian access where the violations are attributable to the state. -The denial of humanitarian assistance and access may constitute a crime under international criminal law. Relevant examples include the war crimes of starvation and of launching attacks against persons involved in humanitarian assistance. The individuals responsible can be prosecuted in national and international courts. -The current legal framework -which should be widely known and disseminated -is an adequate tool to ensure humanitarian access but could be clarified further.
